
STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

B a r n e y  S a m p s o n  C o . ,  L t d .

for Redeterminat ion of a Def ic iency or for Refund
of Franchise Tax on Business Corporat ions under
Art ic le 9-A of the Tax Law for Lhe Years 1974 and
r975 .

Atr'FIDAVIT OF MAITING
fn the Uatter of  the Pet i t ion

o f
C a l i c u t  C o r p .

for Redeterminat ion of a Def ic iency or for Refund
of Franchise Tax on Business Corporat ions under
Ar t i c le  9 -A o f  the  Tax  Law fo r  the  Year  7976.

State of New York
County of Albany

Connie Hagelund, being duly sworn, deposes and says that she is an
employee of the State Tax Commission, over 1B years of age, and that on the 7th
day  o f  0c tober ,  1983,  she served the  r * i th in  no t ice  o f  Dec is ion  by  cer t i f ied
mai l  upon Barney  Sampson Co. ,  L td . ,  the  pe t i t ioner  in  the  w i th in  p roceed ing ,
by enclosing a true copy thereof in a securely sealed postpaid wrapper
a d d r e s s e d  a s  f o l l o w s :

Barney Sampson
c/o  Rachae l  C.
40 l , t l .  57rh sr.
New York, NY

C o .  ,  L t d .
S a m p s o n ,  P r e s .

1 0 0  1 9

and by  depos i t ing  same enc losed in  a  pos tpa id  p roper ly  addressed wrapper  in  a
(pos t  o f f i ce  o r  o f f i c ia l  depos i to ry )  under  the  exc lus ive  care  and cus tody  o f
the Unit .ed States Postal  Service within the State of New York.

That deponent further says
herein and that the address set
o f  the  pe t i t ioner .

Sworn to before me this
7 t h  d a y  o f  O c t o b e r ,  1 9 8 3 .

tha t  the  sa id  addressee is  the  pe t i t ioner
forth on said wrapper is the last known address

AUTHORIZED TO ADMINISTER
OATHS PURSUANT TO TAJ( I,AW
SECTION 174



STATE OF NEW YORK

STATE TAX CO},IMISSION

In the Matter of the Pet i t ion
o f

Barney  Sampson Co. ,  L td .

for Redeterminat ion of a Def ic iency or for Refund
of Franchise Tax on Business Corporat ions under
Art ic le 9-A of the Tax Law for the Years 7974 and
1 9 7 5 .

AFFIDAVIT OF MAITING
In the Matter of the Pet i t ion

o f
Ca l icu t  Corp .

for Redeterminat ion of a Def ic iency or for Refund
of Franchise Tax on Business Corporat ions under
Ar t i c le  9 -A o f  the  Tax  Law fo r  the  Year  7976.

State of New York
County of Albany

Connie Hagelund, being duly sworn, deposes and says that she is an
employee of the State Tax Commission, over 18 years of age, and that on the 7th
day  o f  0c tober ,  1983,  she served the  w i th in  no t ice  o f  Dec is ion  by  cer t i f ied
mai l  upon Steve Schmelkin the representat ive of the pet i t ioners in the within
proceed ing ,  by  enc los ing  a  t rue  copy  thereo f  in  a  secure ly  sea led  pos tpa id
wrapper  addressed as  fo l lows:

Steve Schmelkin
Schnelkin & Schmelkin
54 W.  Broad St . ,  F lee twood Sta t ion
Mt .  Vernon,  NY 10552

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(pos t  o f f i ce  o r  o f f i c ia l  depos i to ry )  under  the  exc lus ive  care  and cus tody  o f
the United States Postal  Service within the State of New York.

That deponent further says that the said addressee is the represenLat ive
of the pet i t ioner herein and that the address set forth on said wrapper is the
last known address of the representat ive of the pet i t ioner.

Sworn to before me this
7 th  day  o f  October ,  1983.

AU?HORIZED TO ADMINISTER
oATHS PURSUAI{T T0 Ifl( LAW
SEcfIoil 17,t*



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

0ctober  7,  1983

Barney Sampson Co. ,  L td.
c lo  Rachael  C.  Sampson,  Pres.
40 I { .  57rh sr .
New York, NY 10019

Gentlemen:

Please take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your right of review at the administrative level.
Pursuant to sect. ion(s) 1090 of the Tax law, any proceeding in court  to review
an adverse decision by the State Tax Commission can only be inst i tuted under
Art ic le 78 of the Civi l  Pract ice Law and Rules, and must be conmenced in the
Supreme Court of the Stat.e of New York, Albany County, within 4 months from the
date  o f  th is  no t ice .

Inquir ies concerning the conputat ion of tax due or refund al lowed in accordance
with this decision mav be addressed to:

NYS Dept. Taxation and Finance
law Bureau - l i t igation Unit
Building ll9 State Campus
A1bany, New York 12227
Phone lt  (518) 457-207A

Very truly yours,

STATE TAX COMMISSION

Petit ioner' s Representative
Steve Schmelkin
Schmelkin & Schmelkin
54 W. Broad St . ,  F leetwood Stat ion
Mt. Vernon, NY 10552
Taxing Bureau' s RepresentaLive



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

Barney  Sampson Co. ,  L td .

for Redeterminat ion of a Def ic iency or for Refund
of Franchise Tax on Business Corporat ions under
Art ic le 9-A of the Tax Law for the Years 7974 and
1 9 7 5  .

AFFIDAVIT OF MAITING
In the Matter of the Pet i t ion

o f
Ca l icu t  Corp .

for Redeterminat ion of a Def ic iency or for Refund
of Franchise Tax on Business Corporat ions under
Ar t i c le  9 -A o f  the  Tax  Law fo r  the  Year  7976.

State of New York
County of Albany

Connie Hagelund, being duly sworn, deposes and says that she is an
employee of the State Tax Commission, over 18 years of age, and that on the 7th
day  o f  0c tober ,  1983,  she served the  w i th in  no t ice  o f  Dec is ion  by  cer t i f ied
mai l  upon Ca l icu t  Corp . ,  the  pe t i t ioner  in  the  w i th in  p roceed ing ,  by  enc los ing
a t rue  copy  thereo f  in  a  secure ly  sea led  pos tpa id  wrapper  addressed as  fo l lows:

Ca l icu t  Corp .
c /o  Rachae l  C.  Sampson,  Pres .
40 Id .  57rh sr .
New York, NY 10019

and by  depos i t ing  same enc losed in  a  pos tpa id  p roper ly  addressed wrapper  in  a
(pos t  o f f i ce  o r  o f f i c ia l  depos i to ry )  under  the  exc lus ive  care  and cusLody o f
the United States Posta1 Service within the State of New York.

That deponent further says that the said addressee is the pet i t ioner
herein and that the address set forth on said wrapper is the last known address
of  the  pe t i t ioner .

Sworn to before ne this
7th day of  October ,  1983.

AUTHORIZED TO ADMINISTER
OATHS PLTRSUANI T0 TAJ( IJAW
SECTION 174



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

October  7,  1983

Cal icut  Corp.
c lo  Rachael  C.  Sampson,  Pres.
40 I, l .  57rh Sr.
New York, NY 10019

GenLIemen:

Please take notice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your right of review at the administrative level.
Pursuant to section(s) 1090 of the Tax Law, any proceeding in court to review
an adverse decision by the State Tax Commission can only be insti tuted under
Article 78 of the Civi l  Practice Law and Ru1es, and must be commenced in the
Supreme Court of the State of New York, A1bany County, within 4 months from the
date of this notice.

Inquir ies concerning the computation of tax due or refund al lowed in accordance
wi th th is  dec is ion mav be addressed to:

NYS Dept. Taxation and Finance
law Bureau - Litigation Unit
Building i/9 State Campus
Albany, New York 12227
Phone i l  (518) 457-2070

Very truly yours,

STATE TAX COMMISSION

Petit ioner' s Representative
Steve Schmelkin
Schmelkin & Schmelkin
54 W. Broad St . ,  F leetwood Stat ion
Mt. Vernon, NY 10552
Taxing Bureau' s Representative



STATE OF NEW YORK

STATE TAX COMMISSION

fn  the Mat ter  of  the Pet i t ion

o f

BARNEY SAMPSON CO..  tTD.

fo r  Rede te rm ina t i on  o f  a  De f i c i ency  o r  f o r
Refund of  t r ' ranchise Tax on Business Corporat ions
under Ar t ic le  9-A of  the Tax Law for  the Years
7974 and 1975.

DECISION

In  the Mat ter  of  the Pet i t ion

o f

CAIICUT CORP.

for Redeterminat ion of a Def ic iency or for
Refund of Franchise Tax on Business Corporat ions
under Art ic le 9-A of the Tax law for the Year
r976 .

Pet i t ioner ,  Barney  Sampson Co. ,  L td . ,  40  West  57 th  S t ree t ,  New York ,  New

York  10019,  f i led  a  pe t i t ion  fo r  redeterminat ion  o f  a  de f ic iency  or  fo r  re fund

of  f ranch ise  tax  on  bus iness  corporaL ions  under  Ar t i c le  9 -A o f  the  Tax  Law fo r

the years 1974 and 1975 (Fi le No. 25113).

Pet i t ioner ,  Ca l icu t  Corp . ,  40  West  57 th  SLreet ,  New York ,  New York  10019,

f i led a pet i t ion for redeterminat ion of a def ic iency or for refund of f ranchise

tax on business corporat ions under Art ic le 9-A of the Tax Law for the year 1976

(Fi le No. 25426).

A conso l i da ted  fo rma l  hea r i ng  was  he ld  be fo re  Do r i s  E .  S te inha rd t ,  Hea r i ng

Of f i ce r ,  aL  t he  o f f i ces  o f  t he  S ta te  Tax  Commiss ion ,  Two  l { o r l d  T rade  Cen te r ,

New York ,  New York ,  on  Feb rua ry  25 ,  7982  aL  9 :20  A .M.  Pe t i t i one rs  appea red  by



Schmelkin & Schmelkin (Stephen

by Pau l  B .  Coburn ,  Esq.  (Bar ry
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Schmelk in ,  CPA) .

B r e s l e r ,  E s q . ,  o f

ISSIIE

The Audit  Divis ion appeared

c o u n s e l ) .

M .

M .

Whether the Audit  Divis ion properly required pet. i t ioner Barney Sampson

Co. '  LLd.  and i t s  subs id ia ry  Ca l icu t  Corp .  to  f i le  separa te  f ranch ise  tax

re turns .

FINDINGS OF FACT

1.  On September  B ,7978,  the  Aud i t  D iv is ion  issued to  pe t i t ioner  Barney

Sampson Co. ,  L td .  ( "Sampson Co. " )  a  Not ice  o f  Def ic iency ,  asser t ing  add i t iona l

franchise taxes due under Art ic le 9-A of the Tax Law for the vear 1974 in the

amount  o f  $2 ,819.00 ,  p lus  inLeres t .  The Sta tement  o f  Aud i t  Ad jus tment ,  under

the same date, set forth the fol lowing explanat ion for the def ic iency:

"The above computat ion ref lects taxat ion on an individual basis.
Combined reporLs are discret ionary with the Tax Commission and in
conjuncLion we can f ind no evidence of this corporat ion ever being
granted  permiss ion  to  f i le  in  th is  manner . "

0n September B, 7978, the Audit  Divis ion also issued to Sampson Co. a Statement

of Tax Reduct ion or Overpayment,  ref lect ing a credit  for 1975 in the amount of

$724.00, which was reduced to zero by appl icat ion against the def ic iency for

I974.  Aga in ,  Lhe Aud i t .  D iv is ion  recomputed Sampson Co. 's  tax  on  an  ind iv idua l

bas is .  (The Aud i t  D iv is ion  made o ther  ad jus tments  to  Sampson Co. 's  repor ts  fo r

\974 and 1975,  bu t  these ad jus tments  have no t  been contes ted . )

On March  1 ,  1 .979,  the  Aud i t  D iv is ion  issued Lo  pe t i t ioner  Ca l icu t

Corp .  ( r 'Ca l i cu t ' r )  a  Not ice  o f  Def ic iency ,  asser t ing  add i t iona l  f ranch ise  taxes

due under  Ar t i c le  9 -A fo r  the  year  7976 in  Lhe amount  o f  $41465.00 ,  p lus

interest.  The def ic iency was founded upon the recomputat ion of Cal icut 's tax

on an  ind iv idua l  bas is .
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2. Cal icut is the whol ly-owned subsidiary of Sampson Co. The parent

company is owned by four members of the Sampson family.  Mr. Bernard (Barney)

Sampson is  p res ident  o f  Sampson Co.  and in  7976 was a lso  pres ident  o f  Ca l icu t .

Dur ing  1976 h is  w i fe  Rache l  was  v ice-pres ident  o f  Ca1 icu t .

3.  Both corporat ions import menrs apparel  f rom European manufacturers and

se l l  to  haberdashers .

4. Cal icut was incorporat.ed under the laws of this state in 7974 in order

to  p rov ide  Sampson Co.  w i th  an  add i t iona l r rse l l ing  arm" .  Reta i le rs  in  compet i t ion

with each other did not wish to purchase from the same resource; incorporat ion

of Cal icut.  thus al lowed Sampson Co. and Cal icut together to sel l  to more

customers. On the other hand, competing European manufacLurers did not wish to

sel l  to the same buyer;  establ ishment of Cal icuL al lowed the two corporat ions

to purchase the products of a greater number of manufacturers.

5 .  Sampson Co.  cont r ibu ted  to  Ca l icu t  a l l  cap i ta l  necessary  fo r  i t  to

commence business and advanced the subsidiary addit ional funds as the need

therefor arose. The corporat ions furnished cross-guarantees to the factor

which f inanced their  respect ive accounts receivable.

6 .  Pet i t ioners  shared o f f i ces  and employees .  A  po ten t ia l  cus tomer

visi t . ing the Sampson Co./Cal icut premises was shown the l ines sold by Sampson

Co.  and a lso  those so ld  by  Ca l icu t .  The sa lesperson wro te  any  Sampson Co.

orders on that company's forms and any orders for Cal icut merchandise on

Cal icu t  fo rms.

l .  Confusion occasional ly arose among buyers when remit t ing payment and

among manufacturers when bi l t ing because they were accustomed to deal ing solely

with Sampson Co. A buyer might remit  a check payable to Sampson Co. when he

had in facL purchased a Cal icut l ine. A manufacturer might bi l l  Sampson Co.
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fo r  merchand ise ,  ha l f  o f  wh ich  was to  be  so ld  by  sampson co .  and ha l f  by

Ca l icu t ;  in  such ins tance,  Sampson Co.  pa id  the  en t i re  b i l l .  A t  the  c lose  o f

each month ,  pe t i t ioners t  bookkeeper  cor rec ted  any  er ro rs  in  each company 's

account  ba lances .

B.  Pet i t ioners  main ta in  tha t  dur ing  the  years  a t  i ssue,  Ca l icu t  wou ld

have been unable to funct ion apart  f rom Sampson Co. and had no separate ident i ty.

CaI icuL was able to purchase frorn manufacturers only because of the rapport

Sampson Co. had developed with them. And Cal icut had no employees or faci l i t ies

o f  i t s  own.

9. For the year 1974, Sampson Co. received two extensions of t ime within

wh ich  to  f i le  i t s  f ranch ise  Lax  repor t .  When pet i t ioner  f i led  i t s  repor t  fo r

tha t  year ,  on  or  about  September  12 ,  1975,  i t  d id  so  on  a  combined bas is  w i th

Cal icut.  Appended to the report  was a let ter prepared by pet i t ioners'  accountants

and signed by Mr. Sampson, seeking the permission of the Audit  Divis ion to f i le

a combined franchise tax report .  Pet i t ioners never received a response to that

let ter.  Apparent ly on the assumption that permission to f i le on a combined

bas is  had no t  been den ied ,  pe t i t ioners  f i led  combined repor ts  fo r  1975 and

7 9 7 6 .

10 .  Pet i t ioners  f i led  conso l ida ted  federa l  income tax  re tu rns  fo r  7974.

1 9 7 5  a n d  1 9 7 6 .

CONCIUSIONS OF IAId

A.  That  subd iv is ion  (4 )  o f  sec t ion  211 o f  the  Tax  Law author izes  the

Sta te  Tax  Commiss ion ,  in  i t s  d isc re t ion ,  to  requ i re  o r  permi t  a  paren t  corpora t ion

and i ts whol ly-owned subsidiary to make a report  on a combined basis.  However,

no combined report  covering a foreign corporat ion not doing business in New

York may be required, unless the Commission deems such a report  necessary
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because of intercompany transact ions or some agreement,  understanding, arrangement

or  t ransac t ion  wh ich  d is to r ts  income or  cap i ta l ,  in  o rder  to  p roper ly  re f lec t

tax  l iab i l i t . ies  .

B. That pr ior Lo 7976, the Tax Commission provided, by regulat ion, that

in determining whether the tax would be computed on a combined basis,  i t  would

cons ider  var ious  facLors ,  inc lud ing  the  fo l low ing :

(1) Whether the corporaLions were engaged in the same or related
I ines  o f  bus iness  I

(2) Whether any of the corporat ions were in substance merel-y depart-
ments of a unitary business conducted by the ent ire group;

(3) Whether the products of any of the corporat ions were sold to or
used by any of the other corporat ions;

(4) Whether any of the corporat ions performed services for,  or
loaned money to ,  o r  o therw ise  f inanced or  ass is ted  in  the  opera t ions
of any of the other corporat ions I

(5) Whether there were other substant ial  intercompany transact ions
among the  cons t i tuent  corpora t ions .  Former  20  NYCRR 5.28(b) .

Pet i t ioners substant ial ly ful f i l led the above cr i ter ia and were therefore

improperly and erroneously denied permission by the Audit  Divis ion to f i le

combined reports for the years 7974 and 1975. The two corporat ions were

engaged in the same l ine of business; they were parts of a unitary business

under the same management,  sharing off ices and employees; they cross-guaranteed

the f inancing of their  accounts receivable by an outside factor;  and Sampson

Co.  p rov ided f inanc ia l  ass isLance to  Ca l icu t  when necessary .  F ina I Iy ,  the  so le

purpose for organizing Cal icut was to augment the purchasing and sel l ing power

o f  Sampson Co.  See Mat te r  o f  Sapo l in  Pa in ts ,  fnc . ,  S ta te  Tax  Comrn. ,  January  70 ,

1 9 B 3 .
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C. That the Audit  Divis ion properly recomputed pet i t ioners'  f ranchise tax

l iab i l i t y  fo r  1976 on  separa te  bases .  The regu la t ion  present ty  in  fo rce

expressly requires that corporate taxpayers request and obtain the leave of

this Commission pr ior to f i l ing a combined report .  The f i l ing of a combined

repor t  does  no t  i t se l f  cons t i tu te  an  app l ica t ion  fo r  permiss ion  to  f i le  on  such

basis.  Further,  the appl icat ion must be received within 30 days after the

c lose  o f  the  corpora t ionsr  taxab le  year  (20  NYCRR 6-2 .4 ,  e f fec t i ve  fo r  taxab le

years comrnencing on or after January 1, 1976).  Pet i t ioners fai led to fol low

th is  p rescr ibed procedure .

D.  Tha t  t he  pe t i t i ons  o f  Ba rney  Sampson  Co . ,  L td .  and  Ca l i cu t  Co rp .  a re

granted to the extent  ind icated in  Conclus ion of  Law "B";  the Not ice of  Def ic iency

i ssued  on  Sep tember  8 ,  1978  i s  acco rd ing l y  cance l l ed ;  and  the  No t i ce  o f  De f i c i ency

i ssued  on  March  1 ,  1979  i s  sus ta ined  i n  f u1 l .

DATED: A1bany, New York

0cT 0 ? 1983
STATE TAX COMMISSION

COMMISS

PRESIDENT


